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should be accepted, and the simple and plain mandates thereof 
observed. 

The observations, last above made, have no reference to any 
election officer, as there is not only no evidence of any conscious 
wrongdoing on the part of the registrars, or any of those con- 
ducting the election, but it is not even contended or intimated 
by counsel that such was the case. The observations were made 
to demonstrate the facility with -which election frauds could be 
perpetrated, and the clear object and purpose of the Constitu- 
tional provision rendered inoperative and ineffectual. 

The importance of the questions raised affecting not only the 
particular election now being contested, but all future elections 
that may be held under the present state of the law, and the 
desire that the law as respects them may be understood and set 
at rest in this jurisdiction is my only excuse for setting forth at 
such length my views on this very important subject. 



IN THE CORPORATION COURT OF THE CITY OF LYNCH- 
BURG, VIRGINIA. 



Anderson et at. v. Craddock et at. 
March 6, 1911. 

Constitutional Law — Elections — Registration — Effect of Noncom- 
pliance with Requirements of Law. — Judges of election cannot re- 
view the findings of the registrars upon applications for registration 
made to them under the Constitution of 1904, § 20, and while the 
provisions of that Constitution may be said to be mandatory as to 
such registrars, (except the 3rd clause), their failure to require an 
application in writing, etc., makes the registration only voidable 
and not void. The court hearing the contest proceedings to set 
aside the result of an election at which voters so registered have 
voted, has no jurisdiction to declare it void simply because the reg- 
istrars were grossly negligent in the performance of their duties, 
and registered many voters illegally. 

For petitioners: Hon. A. A. Phlegar, Geo. E. Caskie and 
Thos. Whitehead, Jr. 

For contestees: Randolph Harrison, J. Tinsley Coleman and 
Fred Harper. 

Opinion. 

F. P. Christian, Judge: The elaborate and exhaustive argu- 
ments in this case, together with the number of authorities cited, 
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have made careful consideration of all the points and principles 
suggested and urged necessarily slow and laborious. But the 
importance of the issue and its consequences justify the maturest 
reflection. 

In the outset of an opinion it is well to clear away all misap- 
prehension of the issue. Neither in the pleadings nor in the 
proof is there any charge or evidence of fraud, corruption or 
evil intention on the part of the election officials, but what is 
urged by the contestants was the result of ignorance and negli- 
gence — gross ignorance and negligence — except in the case of 
two negroes very improperly registered. Hence it must be as- 
sumed that the election of December 9, 1910, was a full, fair 
and free expression of the voters of Lynchburg upon the ques- 
tion of licensing or not licensing the sale of intoxicating liquors, 
unless certain irregularities set forth in the petition are so es- 
sential to the integrity of its determination that they amount to 
unfairness or make it impracticable from the result to gather the 
will of the qualified voters in reference thereto. 

I have determined to take the allegations up and discuss them 
in their order in the petition, and may deal with some of them 
more fully than is necessary for a mere decision, but the public 
interest is my justification therefor. 

The first ground of contest is the fact that Precy and O'Brien, 
two judges of election respectively, held federal offices. There 
is no evidence or charge that either of these officers in any way 
influenced the result, or that in the performance of their duties 
their conduct was open to the slightest criticism or suspicion, or 
that the Electoral Board had any sinister motive in appointing 
them. But it is claimed that the mere fact that these judges of 
election were federal officers vitiates the result in their respec- 
tive precincts, however fair and just it may have been. 

It is perfectly true that each of them was disqualified and 
would have been removed if application had been made to the 
court, and the character of those judges as citizens and lawyers 
is such as to compel the belief that if their attention had been 
called to their disqualification neither of them would have served. 
It is not necessary to enter into the question here whether the 
provision in the Constitution disqualifying them is directory or 
mandatory. Conceding their disqualification, the question pre- 
sents itself, how did the disqualification make the election undue, 
or what answer does the law make to this contention? Each was 
an election officer de facto, and it seems to the Court that the 
result of the performance of the duties of officers de facto has 
been settled for many years in English jurisprudence and by 
numerous decisions within this State. 

Lord Ellenborough defines an officer de facto as follows : "An 
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officer de facto is one who has the reputation of being the officer 
he assumes to be, and is yet not a good officer in point of law :" 
In McCraw v. Williams, 33 Gratton 513, it is said, "An officer de 
facto is one who comes in by the power of an election or appoint- 
ment, but in consequence of some informality or want of qualifi- 
cation * * cannot maintain his position when called upon by 
the government to show by what title he holds his office." There 
is no distinction made in law between constitutional and stat- 
utory disqualifications. The Court in the above case reviews the 
authorities on this subject, and very clearly states the law 
thereon. The decision was based upon the following state of 
facts : The Constitution of 1869 provided that each county 
should have a County Court presided over by a judge learned in 
the law. Halifax county had a judge of the County Court, but 
Tby ignorance of the law the General Assembly elected another 
judge for said county, which was unconstitutional. The dis- 
qualified judge held a term of court in said county, during which 
term Celia McCraw was convicted of manslaughter. She sought 
by writ of habeas corpus to be released from imprisonment be- 
cause of the judge's constitutional disqualification. The Court 
refused to release her, holding said judge to be such de facto, 
and thus enunciated the law in reference to the acts of officers 
de facto. "The rule which declares that acts of an officer de 
facto are as valid and binding as if he were an officer de jure is 
founded on the soundest principles of public policy, and is ab- 
solutely essential to the protection of the best interests of so- 
ciety. Indeed the affairs of society could not be conducted on 
any other principle. To deny validity to the acts of such officers 
would tend to confusion and insecurity, in public as well as 
private affairs, and thus oppose the true policy of every well 
regulated State." In brief, acts rightly done shall not be an- 
nulled because of the disqualifications of the doer. The author- 
ities cited by the petitioners on this point in no way conflict with 
the above plain rules of law. No case can be found which holds 
otherwise, nor which makes any distinction as to the qualifica- 
tions, in view whereof the contention of the petitioners in this 
respect must fail. 

Over the next two grounds of complaint, registration without 
written application, the contest was most earnest and the bulk of 
authority cited, pro and con. 

Somewhat of the history of this clause will help to understand 
its genesis and greatly aid in discovering the intent of its fram- 
ers. 

The right of suffrage is not a natural right, and our bill of 
rights thus lays down the principle of its bestowment: "All 
men having sufficient evidence of permanent interest with, and 
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attachment to the community, have the right of suffrage." Prior 
to the adoption ,of the Fourteenth and Fifteenth Amendments 
to the Federal Constitution, what these evidences should be was 
determined, untrammelled, by the constitutional conventions of 
the several States. But these amendments wrought a revolution, 
engrafting, upon the South at least, "manhood suffrage," whereby 
whole communities and States were dominated by recently eman- 
cipated slaves and their allies. As the passions engendered by 
the Civil War died out, a saner view and construction of the 
aforesaid amendments began to be taken, the hopes of the South 
revived, and many of the States resolved to throw off this in- 
cubus, "manhood suffrage," with its attendant evils. 

In 1898, the new franchise provision of the Constitution of 
Mississippi came before the Supreme Court of the United States 
in the case of Williams v. Mississippi, 170 U. S. 214, the syl- 
labus of which case reads as follows : "The equal protection of 
the laws is not denied to colored persons by a State Constitution 
and laws which make no discrimination against the colored race 
in terms, but which grant a discretion to certain officers, which 
can be used to the abridgement of the right of colored persons 
to vote and serve on juries, when it not shown that their actual 
administration is evil, but only that evil is possible under them." 
This decision was upon an understanding cause. Let it be borne 
in mind that the potency of this decision lay in the right con- 
ceded to the States to grant discretion to certain officers, and 
which is not proven to be exercised evilly. After the rendition 
of this decision the people of Virginia called its Constitutional 
Convention with the practical promise of the dominant party to 
disfranchise as many negroes as possible and as few white men 
as could be done within the limits of the Federal Constitution. 
The time and arduous labor spent on the franchise article of the 
Virginia Constitution is a matter of common knowledge. In 
closing the debate thereon, the Hon. Carter Glass, who had taken 
so large a part in this labor that the article was mentioned as the 
"Glass Plan," when asked if its purpose was not to be accom- 
plished by fraud and discrimination, replied in substance that it 
would not be by fraud, but by discrimination within the letter 
of the law. That the purpose had been accomplished strictly 
within the limitations of the Federal Constitution by legislation 
against the characteristics of the black race, and not against his 
color, race or previous condition. Debates Constitutional Con- 
vention, p. 3075-6. 

It will be seen, therefore, that the possession or lack of certain 
qualities or characteristics was "the sufficient evidence of per- 
manent interest with, and attachment to, the community," to 
give the citizen the constitutional right to vote. Chief among 
those fixed by the Virginia Constitution was what is known as the 
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"educational qualification." An educational qualification, from 
its nature, could not operate automatically, as its quantum could 
not be definitely fixed by law in each case, hence there must be 
a tribunal, or person, to apply the evidence given by the citizen 
as to this and all other qualifications, the general rules of law, 
and record judgment thereon, which is denominated "registra- 
tion." This person or tribunal and the procedure were formerly 
left to the discretion of the Legislatures, but as it is a universal 
and uncontroverted rule of law under constitutional governments 
such as ours, that the Legislature cannot add to or take from the 
qualifications for suffrage, the constitutionality of registration 
has been seriously questioned. However, in the large majority 
of the courts and in the best considered cases the constitution- 
ality of registration was sustained upon the ground that it was 
not an additional qualification, but a regulation for the orderly 
conduct of elections and to prevent any but qualified voters from 
participating therein, McCrary, Elections, Chapter 6. Even 
where required in the Constitution itself, it is not considered as 
a substantive disqualification. Wilson v. Bartlett, 7 Idaho, 271. 

It must be assumed that the learned and able men who com- 
posed the Constitutional Convention were familiar with the law 
and the purposes of registration, and dealt with that subject ad- 
visedly. 

Having thus traced the basis of suffrage and the purposes of 
registration generally, it will aid in discovering what is so es- 
sential to the voter that its absence will make his vote void or 
illegal. Just here it may be well to note that the Constitutional 
Convention did not leave the method or means of ascertaining 
whether a person is qualified to vote to be fixed by the General 
Assembly as formerly, but made the same a part of the organic 
law and vested that power in registrars after 1904, rather than 
in registration boards as had been done by many other States. 
Whether this was wise or unwise, it is not the province of the 
Court to enquire. 

Having determined to vest the power to decide upon the quali- 
fications of voters and make record thereof in registrars, it pre- 
sumed, following the analogy of the law, in other cases, that 
the officers selected would perform their duties so as to protect 
society from the disqualified voters, and, in event of their fail- 
ure, they would be subject to removal for malfeasance, mis- 
feasance or corruption, like other officers, or be punished by 
fine or imprisonment in the discretion of the Legislature. Hence 
it gave no direct right of appeal from the decision of the regis- 
trars for the State, as had practically been done under our former 
registration procedure, under section 83, Virginia Code of 1887. 
Appeals are not matters of right and are never implied. Section 
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83, Virginia Code of 1887, did provide for such appeals. The 
members of the Constitutional Convention were familiar with 
that section, and many of them were also members of the Gen- 
eral Assembly which had the duty of conforming the law to the 
new Constitution and which repealed section 83, thereby taking 
away the right of appeal by positive enactment for the State, 
therefore it seems clear that such was the intention of the fram- 
ers. The construction placed upon the Constitution by the Gen- 
eral Assembly is entitled to great weight. It is contended, how- 
ever, that section 25 of the Virginia Constitution, which pro- 
vides that "the General Assembly shall provide for the annual 
registration of voters under section twenty, for an appeal by 
any person denied registration, for the correction of illegal or 
fraudulent registration thereunder, etc.," intended an appeal for 
the State, or a review by the judges of election. This can hardly 
be true, — certainly it is not warranted by the terms, "for the cor- 
rection of illegal or fraudulent registration," especially when it 
would have been so easy for the convention in a few words to 
have provided for that review or appeal, and made it to the same 
tribunals that considered the appeals of the citizen. Therefore 
from the Williams case, supra, and the fact that no appeal was 
given in terms for the State in the Constitution, that the effi- 
ciency of the educational qualification, and the hope through it 
to purge the electorate, lay in the "grant of discretion to certain 
officers." 

Seeing then that the registrar is the officer to whom the "grant 
of discretion" is given, then it would seem that section 20, Vir- 
ginia Constitution, embodies what he (the registrar) shall require 
of each applicant for registration, and what the applicant must 
do, if so required. In other words, it fixes the duty of the reg- 
istrar, and also his authority before the interference of future 
legislation, and, as to him, may be said to be mandatory, except 
the third clause of the section 20, which all admit is entirely dis- 
cretionary. If the written application was the essential rather 
than what it would reveal to the registrar, why did not the con- 
vention require this application to be filed, as it did the interrog- 
atories? The answer is not hard to find. If an appeal is taken, 
and the elector can write, he can do so for the Court, but the 
interrogatories might not be the same, and the Court would not 
be trying an appeal, but a new case. But it is contended that 
the General Assembly requiring the filing of the application makes 
it an. additional qualification, and then it is void, as we have 
seen that the General Assembly cannot add to or take from the 
qualifications of voters. Again, if the written application was 
intended to be such an essential that its absence would disqualify 
the voter, or make void his ballot, would not the convention have 
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made it plain when its attention was called thereto, by saying 
that it is mandatory, rather than leave it to doubtful disputation 
and construction? If the clause must be construed literally, then 
the registrar could not tell the voter what the law requires of 
him, and his ability to write certain facts would not be the test, 
but his knowledge of the Constitution. If such be the case 
judging from the exhibits filed, few, not excepting many law- 
yers, could get upon the registration books. Again, I think the 
statute requires the registrar to furnish pen, ink, paper, chair 
and table to the voter, but literal construction says he must 
make application without aid or assistance, therefore the voter 
must bring their supplies with him. Examination of clause two, 
section 24, shows that the registrar had to exercise his judg- 
ment as to whether the voter was physically able to write, what 
would be aid or assistance in contemplation of law, and whether 
applicant's facts were sufficient and his chirography such as to 
entitle him to registration. The application then being for the 
guidance of the registrar in the exercise of his discretion and 
judgment, the most that can be claimed for its absence is that 
registration of voters without it is voidable and not void, and 
this is in accord with all judicial interpretation. This is also 
borne out by the legislation on the subject, as the filing of the 
application required by statute was intended by evidence, I take 
it, to be used in purging the registration books, as provided in 
section 86, Virginia Code of 1904. The application of the voter 
was not to protect society, but the officer. 

Here it may be asked if registration is not conclusive of the 
facts it records, what is the necessity for section 86, or, if the 
power to determine the qualification of voters is not vested in 
the registrar alone, why require application to be made to that 
official to strike illegally registered persons from the registration 
lists without appeal except to the voter, as provided in said sec- 
tion. Except in cases of fraud proven, the courts certainly have 
no jurisdiction over matters of this character beyond what is 
cleacly given by law. 

Noting that the possession or lack of certain characteristics 
in the person is the basis of suffrage, may it not be asked if 
all the voters contained on the exhibits filed with these grounds 
of complaint can write without aid or assistance this application, 
how has the electorate been debauched and the work of the con- 
vention destroyed? There is no evidence that the entire 1,070 
voters, each and every one of them, cannot write and are not 
as legally entitled to vote as any man on the registration books, 
except perhaps the two negroes. Then would it not be gross 
injustice to stick to the letter of the law and sacrifice its spirit, 
whereby so many persons would be temporarily disfranchised, 



366 17 Virginia law register. [Sept., 

and their votes in this election declared void, for the sole reason 
that the registrars were ignorant and negligent in the perform- 
ance of their duties? Equity has a maxim for the furtherance 
of justice against form, which it seems would apply with pe- 
culiar force in this case, to-wit, "the law presumes that done 
which ought to be done." It is conceded that if the clause rel- 
ative to the written application is not mandatory to the voter, 
then the latter cannot be held responsible for the derelictions of 
the officials, and, in the light of its purpose and aim, it could 
not be intended that the voter must insist upon making appli- 
cation under penalty of being illegally registered. Every form 
has behind it reason. The necessity for a writ in a suit is that 
the individual should not suffer in person or property without 
an opportunity to be heard. The requirement of marriage li- 
censes is to protect society from men and women living together 
out of wedlock and to afford effective proof of the legality of the 
marriage bonds. There is certainly no analogy between these 
essential forms of law and the written application for registra- 
tion. 

Seeing that the Constitution gave no appeal in terms for the 
State, and its failure to do so made the finding of the registrars 
conclusive, except in cases of fraud, it is urged that possession 
of such power in such officers could never have been intended 
because of its danger of abuse, therefore, in obedience to the 
mandate of section 25, Virginia Constitution, the check upon 
this power is in the judges of election under sections 125 and 
126, Virginia Code of 1904. If danger of abuse be a reason 
for withholding power, then no power could be vested in human 
agencies with absolute safety, and would not vesting the right 
of review in the judges of election only remove this danger one 
step further and open the door to greater evils. Suppose the 
judges of election should corruptly, or from mistaken sense of 
duty, determine to challenge every voter who applies to vote, 
how many votes would be polled during the one day on which 
an election must be held and concluded? 

Again, if written application for registration is essential as 
a qualification to vote, which is a necessary conclusion from 
the contention of the petitioners, would it not be unconstitutional 
to require the voter to establish his qualifications before a tribu- 
nal other than that fixed by the Constitution? Further, if the 
judges of election are the final arbiters of the qualifications of 
voters, what would be the use of registration, and should not the 
judges of election examine all voters? And if not, which ones? 

But let us further examine this contention and see if it is 
sound. Following the Williams case we find that the Constitu- 
tion vested in registrars and not in- judges of election that dis- 
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cretionary power whereby the ignorant were to be disfranchised. 
It is further worthy of note that under the law there is a differ- 
ence between registered voters and qualified voters, That is, a 
person may be a registered voter and yet not a qualified 
voter at a particular election, because of failure to pay 
his poll tax, removal from ward, etc. Does not also 
close scrutiny of the oath itself as contained in section 126 
show that its purpose was for identification and to meet the super- 
vening causes of disqualification to vote after registration? If 
not, why were not the judges instructed to require the written 
application and answer to interrogatories, instead of being re- 
quired to make the voter swear only that he is duly registered? 

If the contention of the petitioners is sound, there is in lan- 
guage no exception as to the voter whom they may thus chal- 
lenge for defect of registration. Now let us see where that 
would lead. Suppose fifty voters should apply for registration 
and the registrars should refuse their application, then said voters 
should appeal to this Court which should also refuse them regis- 
tration, whereupon they would sue out a writ of error from the 
Supreme Court, which Court, upon hearing, reversed the Court 
below and ordered .the voters registered, but on election day these 
voters are challenged for defect of registration, — is there any 
provision of law which would prevent these officials of a day 
from overturning the solemn mandate of the highest tribunal in 
the State, and would it not be their duty to do so if the voters' 
registration did not square with their construction of the law? 
Could such an anomaly as this ever be attributed to the law- 
makers of a well-governed State? And yet under the petitioners' 
contention the above is not only a possibility but a duty of the 
judges of election. Nay more, these same judges could go be- 
hind the permanent roll established by ordinance and officials 
of the Constitution's own creation. 

For the above reasons I do not think judges of election can 
review the findings of the registrars. 

In Wright v. Canvassers, 57 S. E. R., 540, and State v. Can- 
vassers, 58 S. E. R., 146, it appears that the Constitution of 
South Carolina in terms declared that provisions for registration 
should be mandatory, not directory. 

In Read-Morris v. Canvassers, 38 S. E. R., 502, and Daniel v. 
Simmons, 39 S. E. R., 690, the West Virginia statute declared 
that if a ballot was not made in the form required by law, then 
such ballot should not be counted. Certainly, there is no analogy 
between these cases and the one at bar. 

After review of all the authorities and careful consideration 
of the argument of counsel, I am satisfied that this Court has 
not the jurisdiction to declare void the election of December 9, 
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1910, simply because the registrars were grossly negligent in the 
performance of their duties. It would be making the innocent 
and qualified voter, so far as the record shows, suffer the derelic- 
tions of incompetent registrars, which is contrary to my sense of 
justice. The remedy for this negligence is easy for the Legisla- 
ture, and in its absence should not be usurped by the courts at 
the cost of the citizen. 

The succeeding grounds of complaint were not argued, and 
therefore I presume they were not much relied upon. However, 
I have examined them. 

The complaint contained in paragraph four was abandoned. 
Number 5 was reduced to four names, and all that is said of 
these four persons is that they were not registered in the pre- 
cincts in which they voted. It is presumed that the judges of 
election did their duty, and in the absence of proof of illegality, 
the Court cannot be expected to supply it. These voters might 
have had their registration improperly transferred, and not liv- 
ing in that precinct thirty days, returned to their old precinct to 
vote, or might have voted on transfers. It is not clear that this 
would be unlawful. Number six related to persons who; it is 
claimed, voted in precincts in which they did not reside, or had 
removed therefrom more than thirty days. The votes of these 
parties were not challenged, and as residence is a matter of in- 
tention, it would seem that the objection, coming as it does thus 
late, is not sufficiently sustained by evidence to justify the Court 
ir. declaring the votes illegal arid the election void therefor. 

The last cause of complaint is dependent upon the construc- 
tion of what is known as the Ward amendment. This amend- 
ment was designed to enforce the prepayment of the poll tax 
before the voter could participate in special elections, and nothing 
more. It did not intend to change the registration laws in refer- 
ence to voters, or other provisions of law in reference to voting. 
Repeals by implication are never favored. Suppose a voter should 
move from his precinct between October 8, and November 8, 
and on December 9th he is registered, and having paid his poll 
tax, he would be a qualified voter. But by this construction he 
could not vote in his old precinct because he had removed there- 
from more than thirty days previously, he could not vote in his 
new precinct where he had the right to be transferred on account 
of this amendment. It does not seem to me that this was the 
intention of the amendment, and its provisions as to special and 
local option elections held on or before the second Tuesday in 
June confirm this view. This is made conclusive when the first 
clause in the amendment is also read, which provides that the 
qualification of voters at any special or local option elections 
shall be such as are prescribed for voters at general elections, 
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one of which is due registration, and this is governed by laws 
especially applicable thereto. Although the language of the law 
in reference to local option elections held after the second Tues- 
day in June is different from that applicable to elections held be- 
fore that day, the purpose and intent were certainly the same, 
and reading the whole act together necessarily would force the 
conclusion that it repealed no other parts of this section nor other 
laws without reference thereto. If it only was intended to make 
the payment of the poll tax a prerequisite to voting in elections 
of this character, which the law had before failed to provide, 
then it is harmonious, otherwise it conflicts with other provisions 
of law, hence that construction should be given it which is in 
accord with its intent, rather than a literal one. But even on the 
strictest construction of the provisions in reference to local op- 
tion elections held after the second Tuesday in June, there is 
nothing which forbids a person qualified to vote at the November 
election from moving his residence and being transferred. A 
voter qualified to vote at the November election certainly is not 
disqualified by transfer, and nothing in the amendment warrants 
such construction. Qualification to vote at the regular election 
in November is in no way impaired by change of precinct. There 
is nothing in this amendment to sustain this contention of the 
petitioners. 

Having carefully considered each ground of complaint, and the 
petition as a whole, the question presented to the Court by the 
contest is this : Shall the will of the people expressed freely at 
the polls be set aside by the Court for irregularities which in no 
way affect the merits or the fairness of the verdict, and where it 
does not appear which side to this controversy suffered most by 
said irregularities, and all because the strict forms of law have 
not been observed by the election officials? To do so would sac- 
rifice right and justice to form, which the courts rarely do, there- 
fore the petition must be dismissed with costs to the respondents. 



